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 1.  TIME:  9:00   CASE#: MSC19-01247 
CASE NAME: ABARCA VS. PULTE HOME 
HEARING ON MOTION FOR JUDICIAL DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY BARBOSA CABINETS, INC. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City 

of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, 

the barebones motion which sets forth the ground of good faith, accompanied by a declaration 

which sets forth a brief background of the case is sufficient.”].) 

 

  

 2.  TIME:  9:00   CASE#: MSC19-02418 
CASE NAME: TAYLOR VS. MENDOCINO FARMS 
SPECIALLY SET HEARING ON: COMPLIANCE HEARING 
 SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The Court has received the Final Report from counsel on implementation of the settlement.  
It appears that the settlement has been executed up to this date.  The judgment remains in 
effect.  No further proceedings are contemplated. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-00192 
CASE NAME: CARLOS DIAZ VS. CHEVRON CORPORATION 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
 The hearing is continued to November 18, 2021, at 9:00 a.m., in Department 39.  
Defendant is directed to meet and confer with plaintiff, in person or by telephone, as required by 
section 435.5 of the Code of Civil Procedure.  Defendant shall file the required compliance 
declaration on or before November 4, 2021. 
 
 Defendant addresses the meet-and-confer requirement for the first time in the reply 
memorandum.  (Reply, filed on 10-14-21, p. 6, fn. 1.)  The reply footnote makes two points: 
(1) plaintiff knew defendant was going to file a motion to strike; and (2) the Court cannot deny a 
motion to strike based on a failure to meet and confer. 
 
 As to the first point, section 435.5(a) specifically says that “[i]f an amended pleading 
is filed, the responding party shall meet and confer again with the party who filed the amended 
pleading before filing a motion to strike the amended pleading.”  As to the second point, the 
Court is not proposing to deny defendant’s motion based on a failure to meet and confer; 
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the Court is only continuing the hearing to allow for compliance with the meet-and-confer 
requirement. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00981 
CASE NAME: LEBRON VS. SYCAMORE HEALTHCARE 
SPECIALLY SET HEARING ON: COMPLIANCE HEARING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing required.  In this case, the parties propose that the funds be allocated “25% to the State 

Treasury for deposit in the Trial Court Improvement and Modernization Fund, 25% to the State 

Treasury for deposit into the Equal Access fund of the Judicial Branch (and 50% to the CCCBA).  

The proposed allocation of some funds to the court system strikes this court as inappropriate. 

Nor is the court identified as a permissible cy pres recipient in Code of Civil Procedure section 

384(b). The parties should propose a different allocation. 

 

  

 5.  TIME:  9:00   CASE#: MSC21-00119 
CASE NAME: WALSH VS. BP PRODUCTS 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY JIMMY WALSH 
* TENTATIVE RULING: * 
 

 Plaintiff seeks preliminary approval of a class-action settlement with BP Products of 

North America, Inc. (“BP”)  The complaint alleges that BP failed to redeem gift cards with a 

value of less than $10 for cash, in violation of the “Gift Card Act,” specifically Civil Code section 

1749.5(b)(2), and other authorities.  BP sells gift cards redeemable at Arco gas stations in 

California.  It does not, however, own or operate the gas stations, but instead provides gasoline 

to them.   

A. Terms of the Settlement. 

BP will use its “best efforts to provide written notice to its ARCO-branded dealers and 

operators of stations” in 43 specified northern California counties that “any gift certificate with a 

cash value of less than ten dollars is redeemable in cash for its cash value.”  Written notice 

would be provided “annually for the next two years.” The settlement does not define “best 

efforts.”  The individual stations would thereafter be responsible for compliance. 

BP will pay $5,000 to plaintiff as in incentive award, $67,000 in attorney’s fees and costs 

(which will revert to BP if not approved by the court), and up to $10,000 in settlement 

administrator’s expenses. No other monetary payments will be made.  (Paragraph 6 and 7 of the 

settlement agreement, read in combination, indicate that the $10,000 in settlement costs is in 

addition to the $67,000.)  
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Class notice will be given by posting notice on the settlement administrator’s website and 

class counsel’s website for 60 days.  In addition, within 30 days of preliminary approval, BP will 

provided notices to the relevant ARCO stations for posting at the premises.  The notices will 

remain posted for sixty days.  Putative class members will have a 45-day opportunity to opt-out.  

There is no mechanism for assuring that the ARCO stations actually post the notices.  The 

notice itself advises the class members that if they have a “card with a value of less than $10, 

[they] may redeem it for cash[.]”  It also advises them that they “may be part of a class action 

settlement,” and that they may opt out.  It does not, however, advise them that there will be no 

monetary recovery for the class members. 

The agreement contains a release, which releases all claims that arise out of or relate in 

any way to the specific factual matters alleged in the Complaint in the Action.  

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Ordinarily, a class action plaintiff seeks an attorney’s fee of a percentage of the recovery, 

and the Court requires a lodestar cross-check.  (Lafitte v. Robert Half International (2016) 1 Cal. 

5th 480, 503.)  In this instance, Plaintiff will seek a lodestar fee, which must be supported in the 

ordinary manner, and will be reviewed by the Court as such, at the time of final approval. 

C. Analysis of the Agreement. 

Counsel attests that the parties “engaged in informal discovery, including the exchange 

of documents[,]” but provides no further description. 

 The definition of the class is people “who between January 22, 2017 and the date of 

preliminary approval, presented an ARCO Pump Pass gift card with an amount of less than $10 
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for redemption of its cash value at an ARCO-branded station in the Relevant California Counties 

and that request was rejected.”   

Class notice is difficult here, because there is no means for obtaining the addresses of 

the class members.  The terms of the proposed class notice are a concern, because it may 

imply that some damages will be provided under the settlement.  Perhaps it should specify that 

“the proposed settlement does not provide any monetary recovery for the class.”  

For this type of case, the greatest monetary concern would be that of the customer who 

tried to redeem the card, was refused, and as a result disposed of the card.  No relief is 

provided for that circumstance, which would be hard to quantify.  Apparently, BP does not own 

or operate the stations, so it would not have refused redemption.  The record does not indicate, 

however, whether BP, the stations, or someone else, are the parties who received the initial 

cash payment for the gift card, and therefore is the one who benefits from disposed cards.  

Nor does the record indicate whether there is a means to determine the number of cards 

outstanding and their balance. 

Hearing required.  Counsel should be prepared to describe the extent of the information 

exchange, the nature of “best efforts” by BP to notify the stations of the duty to redeem low-

balance cards, the extent of low-balance cards outstanding, who retains funds from disposed 

cards, and the terms of the class notice. 

If the settlement is approved, plaintiff’s counsel will be directed to obtain a hearing date 

for a final approval hearing (which would include the request for attorney’s fees and 

representative payment) in consultation with the Department Clerk. 

 

  

 6.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS  VS.  CCCERA 
HEARING ON MOTION TO DISMISS STATE OF CALIFORNIA 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
            The Court has before it four motions: (1) the State of California’s motion to dismiss its 
complaint in intervention; (2) a motion for entry of a stipulated judgment in the Alameda County 
ERA case filed by Petitioner Alameda County Deputy Sheriff’s Association; (3) a motion for 
entry of a stipulated judgment in the Merced County ERA case filed by Petitioners AFSCME 
Local 2703, Merced County Sheriff’s Employees Association (an affiliate of Teamsters Local 
856), Mary McWatters, and Jeffrey Miller; and (4) a motion to enter a stipulated judgment filed in 
the Contra Costa County ERA case by  Ken Westermann, Sean Fawell, the Contra Costa 
County Deputy Sheriff’s Association, and the United Professional Fire Fighters of Contra Costa 
County, Local 1230. 

          On September 11, 2020, the First District Court of Appeal ordered the Court to “vacate 
the judgments” entered in this case and “conduct further proceedings consistent with the opinion 
of the Supreme Court” in Alameda County Deputy Sheriff’s Assn. v. Alameda County 
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Employees’ Retirement Assn. (2020) 9 Cal.5th 1032 (“Alameda”). In the Merced County case, 
defendant moved for judgment on the pleadings, presenting two issues.  The first was  whether 
the FAP sought relief pertaining to on-call pay earned involuntarily (that is, on-call pay earned 
not because the employee volunteered to be on-call during hours other than the employee’s 
normal working hours, but because the employee was required to be on-call during normal 
working hours) and if it does, whether that relief is foreclosed by Alameda or other authority 
such as Marin Assn. of Public Employees v. Marin County Employees’ Retirement Assn. 
(2016) 2 Cal.App.5th 674 (“Marin”).  The second was whether the actions MCERA has resolved 
to take to implement Alameda afford a basis for relief. The Court denied the MJoP, with leave 
to amend. 

At a subsequent Case Management Conference, Intervenor State of California 

maintained that there were two additional issues that needed to be resolved, and proposed that 

a briefing schedule be set for each one.  The two issues were:  (1) whether the stay orders 

previously entered in the case prevent enforcement of PEPRA’s provisions for employees who 

retired during the applicable stay period (January 1, 2013 to July 11, 2014); and (2) whether 

PEPRA allows “straddling” the determination of an employee’s final compensation period over 

two separate calendar years, and then including cashouts of unused leave from both years 

in determining an employee’s final compensation.  This Court agreed that the issues needed 

to be resolved, and directed the parties to meet and confer about a briefing schedule on the 

two issues. 

After the Case Management Conference, several things occurred.  First, plaintiffs in the 

Merced County action filed a Second Amended Petition for Writ of Mandate, which includes a 

request for declaratory relief with respect to the “stay period” issue.  Second, the parties to the 

Merced case submitted a proposed stipulated judgment denying petitioners’ requests for relief 

concerning PEPRA, but also providing that “[t]he Stay Order in effect for the period January 1, 

2013 through and including July 11, 2014, the validity and implementation of which was not 

timely contested by any party hereto, remains valid for the period it was in effect as applied to 

Terminal Pay and retirement benefits calculated by Merced CERA for members who retired 

during the Stay Order period are unaffected by this Judgment.”   Third, the parties filed a 

proposed stipulated dismissal of Intervenor State of California in both the Alameda County and 

Merced County cases, providing that (1) the State would be dismissed from the action; (2) the 

State would not pursue any further action against the Alameda, Contra Costa, or Merced County 

Retirement Associations concerning the stay period issue or the straddling issue, but that this 

would not be construed as an admission regarding the lawfulness of any of the policies of those 

retirement associations concerning Government Code section 31461.   In addition, the parties to 

the Alameda County and Contra Costa County cases also submitted stipulated judgments.   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
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mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)   

In a Case Management Order, issued July 23, 2021, the Court addressed its concerns 
concerning the proposed judgments. 

If the parties, including the Intervenor State of California, now believe that there are no 
issues that require resolution by the Court, the petitioners are free to dismiss their petitions, with 
or without prejudice.  Entering a judgment making specific findings, however, requires the Court 
to assure that the agreement is not contrary to law or public policy.  Moreover, entering a 
judgment with specific findings on particular issues may have collateral effects on the ability of 
others to litigate issues, since those issues could be deemed actually and necessarily decided 
by the judgment.  Findings with respect to the matters ruled on by the Supreme Court in 
Alameda are appropriate for inclusion in a final judgment.  Findings as to other matters are not, 
at least not without a further presentation.  At the July 23, 2021, case management conference, 
counsel in the Merced case indicated that it was not their intent to resolve the “stay period” 
issue, but this Court interpreted the language differently.  Counsel in the Alameda and Contra 
Costa cases represented that their proposals did not seek to resolve the “stay period” issue. 

Accordingly, the Court declined to enter any proposed stipulated judgment (or a modified 
version of the current proposal), unless the parties wish to provide appropriate briefing 
establishing that every provision of the stipulated judgment complies with law and public policy.  
It noted that the parties could instead withdraw the proposed stipulated judgments and simply 
dismiss their petitions, to the extent they raise any issues not covered by the Alameda decision.  
As to the dismissal of the State’s intervention, the Court stated that it would enter the dismissal 
once the parties have advised the Court as to how they wish to proceed.  

The Court also noted that, since the remittitur requires that the Court vacate the prior 
judgments, that must be done, whether by specific order or by entry of a different judgment 
(which still should recite that the prior judgment is vacated). 

Finally, the Court ordered that any further stipulated judgments, or any dismissal 
that contains or is subject to any conditions or stipulations, be submitted only with a motion 
seeking approval. 

In response, the parties filed the motions set for hearing today. 

First, the Court considers Intervenor State of California’s motion to dismiss its 
intervention.  The State notes that the Alameda County ERA voted to end the practice of 
“straddling.”  It takes no position on the issue of “stay period” retirees.  If the State no longer 
wishes to participate, it is not required to do so.  The motion is granted. 

Next, the Court considers all three proposed judgments, which contain the same 
language.  They contain accurate recitals as to the history of the case, and then set forth 9 
paragraphs that constitute the matters “ordered, adjudged, and decreed” by the judgment.  
The findings are necessary to comply with the Supreme Court’s decision and the remittitur from 
the Court of Appeal.  The provisions contain no reference to the “straddling” issue.  Paragraph 2 
states that “the Stay Order in effect from December 13, 2012 to July 12, 2014 is unaffected by 
this Judgment.” It does not state that the issue is resolved, or otherwise make any findings on 
that issue.  The recitals do refer to the fact that “[n]o party appealed from the Stay Order or 
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sought it to be modified, and no party appealed Merced ERA’s implementation of the Stay 
Order.  When the Stay Order was later dissolved, by its own terms, the Stay Order was 
dissolved as of that date and not nunc pro tunc.”  This language differs from the language in the 
previously submitted proposed judgments, and is not contained in the “ordered, adjudged, and 
decreed” provisions of the proposed judgments.  It states a procedural fact, and does not reach 
a legal conclusion. 

The submitted versions of the judgments remove the Court’s concerns, and the 
motions for entry of judgment are granted.  Moving parties are directed to prepare orders 
reflecting the tentative ruling, after which the judgments will be entered as submitted, and the 
State will be dismissed as a party.  Once the judgments are entered, no further proceedings 
are contemplated. 

 

  

 7.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS  VS.  CCCERA 
HEARING ON MOTION TO ENTER JUDGMENT 
FILED BY ALAMEDA COUNTY DEPUTY SHERIFFS' ASSOCIATION 
* TENTATIVE RULING: * 
 
See line 6. 
 

  

 8.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS  VS.  CCCERA 
HEARING ON MOTION TO ENTER JUDGMENT 
FILED BY JEFFREY MILLER, et al. 
* TENTATIVE RULING: * 
 
See line 6. 
 

  

 9.  TIME:  9:00   CASE#: MSN12-1870 
CASE NAME: CCC DEPUTY SHERIFFS  VS.  CCCERA 
HEARING ON MOTION TO ENTER JUDGMENT 
FILED BY KEN WESTERMANN, et al. 
* TENTATIVE RULING: * 
 
See line 6. 
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10.  TIME:  9:00   CASE#: MSN21-0558 
CASE NAME: CITY OF VALLEJO  VS.  CA DEPT. OF WATER RESOURCES 
HEARING ON MOTION TO DISMISS FOR FAILURE TO JOIN INDESPENSIBLE PARTY 
FILED BY ECOSYSTEM INVESTMENT PARTNERS, LLC 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party on 10/1/21. 
 

  

11.  TIME: 10:00   CASE#: MSC20-02038 
CASE NAME: GUMMOW VS. GENERAL LOGISTICS 
SPECIAL SET HEARING ON: INFORMAL DISCOVERY CONFERENCE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing required. 

 

 

 


